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SETTLEMENT AGREEMENT AND RELEASE
This Settlement Agreement and Release, subject to approval by the Court, is made between

I.
A.

RECITALS

On January 13, 2020, Amye Elbert, individually and on behalf of a purported class,

filed a lawsuit in the United States District Court for the Northern District of California captioned
Elbert v. Roundpoint Mortg. Servicing Corp.,

et seq., and breached its contracts with borrowers by collecting additional

The Parties exchanged information necessary to mediation, and after several months of
negotiation, the Parties reached an agreement to resolve the Action.
B.
and this Settlement as it impacts all Parties, including the individual member of the Settlement Class.
After taking into account the substantial risks of continued litigation, and the likelihood that the
Action, if not settled now, will be protracted and expensive, Class Counsel are satisfied that the terms
and conditions of the Settlement Agreement are fair, reasonable, adequate, and equitable, and that a
settlement of the Action is in the best interests of the Settlement Class.
C.

By entering into this Agreement, Defendant does not admit that it is liable to Plaintiff
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class may properly be certified under the Federal Rules of Civil Procedure. Defendant desires to settle
the claims brought solely to avoid the expense, burden, and uncertainty of further litigation, and to
put to rest all claims which have or could have been asserted by Plaintiff against Defendant relating

the Settlement Class.
D.

Plaintiff, individually and on behalf of the Settlement Class, desires to settle her claims

alleged against Defendant in the Action, having taken into account through Class Counsel, the risks,
delay, and difficulties involved in establishing a right to recovery in excess of that offered by this
Settlement and the likelihood that the Action will be further protracted and expensive.
E.

Class Counsel has conducted an extensive investigation of the facts and applicable law,

including, but not limited to, obtaining discovery on issues pertaining to class size and damages. Based
on the foregoing, and upon an analysis of the benefits afforded by this Agreement, Class Counsel
considers it to be in the best interest of the Settlement Class to enter into this Agreement.
F.

This Agreement reflects a compromise between the Parties, and shall in no event be

construed as or be deemed an admission or concession by any Party of the truth of any allegation or
the validity of any purported claim or defense asserted in any of the pleadings in the Action, or of any
fault on the part of Defendant, and all such allegations are expressly denied. Nothing in this Agreement
shall constitute an admission of liability or be used as evidence of liability, by or against any Party
hereto.
G.

In consideration of the foregoing and other valuable consideration, Plaintiff, Class
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II.

DEFINITIONS
Elbert v. Roundpoint Mortg. Servicing Corp., No.

A.

20-cv-250-MMC, pending in the United States District Court for the Northern District of California.
B.
connection with providing Class Notice to the Proposed Class, payment of Settlement Payments; costs
of locating Settlement Class members whose current contact information is not reflected in existing
records of Defendant, and any other costs of or associated with administration of the Settlement Class.
It does not include any fees, costs or expenses incurred by Class Counsel or any Settlement Class
members.
C.
Settlement Agreement.
D.
Zavareei and Kristen G. Simplicio of Tycko & Zavareei LLP.
E.
Notice.
F.
G.
H.
California.
I.

Cy Pres

J.
K.
LLP.
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L.
and there are no further proceedings on remand, including no further appeal of orders issued on
remand.
M.
Settlement Administrator, substantially in the form of Exhibit A1, provided that the Preliminary
Approval Order prescribes Class Notice by email.
N.

from the Settlement Fund.
O.
Expense Award and Service Awards.
P.
which the Court will determine whether to finally approve the Settlement.
Q.
conditions of this Settlement. A copy of a proposed Final Approval Order is attached as Exhibit C.
R.
amount of $1,600,000, which constitutes approximately 35% of the total Convenience Fees the
Settlement Class paid to Defendant during the Class Period. The Gross Settlement Fund shall be used
to make Settlement Payments, any Fee and Expense Award, any Service Awards, and all
Administrative Costs.
S.
mailed to Settlement Class members upon request that discloses the terms of the Settlement
Agreement, substantially in the form of Exhibit A3.
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T.
Award, any Service Awards, and all Administrative Costs.
U.
Class.
V.
W.
Fund among, and for distributing amounts to Class Members as proposed in the Class Notice and
approved by the Court.
X.
Settlement Administrator, substantially in the form of Exhibit A2.
Y.
the terms and conditions of this Settlement; preliminarily certifying, for settlement purposes only, the
Settlement Class; and approving the Class Notice. A copy of a proposed Preliminary Approval Order
is attached hereto as Exhibit B.
Z.
administratively), suits, debts, liens, or claims released by the Settlement.
AA.
directors, officers (whether acting in such capacity or individually), shareholders, advisors, owners,
partners, joint venturers, principals, trustees, creditors, law firms, attorneys, representatives,
employees, managers, parents, direct or indirect subsidiaries, divisions, subdivisions, departments,
corporations in common control affiliates, predecessors, and successors, or any agent acting or
purporting to act for them or on their behalf, as well as any investor on whose behalf Defendant
services any loan to any Settlement Class Member, and each of their past, present and future directors,
officers (whether acting in such capacity or individually), shareholders, advisors, owners, partners,
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joint venturers, principals, trustees, creditors, law firms, attorneys, representatives, employees,
managers, parents, direct or indirect subsidiaries, divisions, subdivisions, departments, corporations in
common control affiliates, predecessors, and successors, or any agent acting or purporting to act for
them or on their behalf. Released Entities does not include Freedom Mortgage Corporation.
BB.
CC.
as Heffler Claims Group LLC). The Settlement Administrator was selected by Class Counsel, with
input from Defendant., after three settlement administrators submitted proposals.
DD.
All persons who (1) were borrowers on residential mortgage loans on properties
located in the United States whose loans were serviced by RoundPoint, and (2) paid a
fee to RoundPoint for making a loan payment by telephone or IVR from January 1,
2016 to May 31, 2021.
The Parties agree that the Settlement Class consists of 123,614 class member loans. Excluded from
the Settlement Class shall be the Honorable Maxine Chesney, counsel to the Parties, Bruce Friedman,
and their employees, legal representatives, heirs, successors, assigns, or any members of their
immediate family; any government entity; Defendant, any entity in which Defendant has a controlling
interest, any of Defendant's subsidiaries, parents, affiliates, and officers, directors, employees, legal
representatives, heirs, successors, or assigns, or any members of their immediate family; and any
persons who timely opt-out of the Settlement Class. Upon entry of the Final Approval Order, persons
who would otherwise be Settlement Class Members but who submitted a timely and valid request for
exclusion will be excluded from the Settlement Class.
EE.
FF.

The Settlement Class Member List shall include the names of all persons who, according to a
6
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their last known mailing address; their last known email address, provided that the Preliminary
Approval Order prescribes Class Notice by email; and the dates and amounts of each Convenience
Fee paid during the Class Period.
GG.
pursuant to this Agreement.
HH.
recognition of her time and effort expended in pursuing the Action and in fulfilling her obligations
and responsibilities as Class Representative.
II.
the Settlement Administrator for purposes of administering the Settlement. The URL of the
Settlement Website shall be www.MortgagePaymentFeeSettlement.com.
III.
A.

SCHEDULE AND CONDITIONAL CERTIFICATION
OF SETTLEMENT CLASS

Solely for the purpose of effectuating the Settlement set forth in this Agreement and

subject to Court approval, the Parties state that they have stipulated to amend the claims and class
definition in the First Amended Complaint filed in the Elbert Action to encompass the claims and
members of the Settlement Class in advance of or concurrently with the filing of the motion for
preliminary approval. The Parties stipulate that: (1) a Settlement Class consisting of borrowers across
the United States shall be certified in accordance with the definition of the Settlement Class set forth
in this Agreement; (2) the Class Representative shall represent the Settlement Class for settlement
purposes; (3) Class Counsel shall represent the Settlement Class for settlement purposes.
B.

Plaintiff shall file an unopposed Motion for Preliminary Approval of the Settlement,

attaching this Agreement with Exhibits. In her Motion for Preliminary Approval, Plaintiff shall
request that the Court: (1) enter
7
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the Settlement Class; (3) appoint Plaintiff as Class Representative; (4) appoint Class Counsel as
counsel for the Settlement Class; (5) approve the Notice Program; (6) approve the procedures for
objecting to and requesting exclusion from the Settlement; and (7) schedule a Final Fairness
Hearing. Defendant shall not oppose the motion and may file a statement of non-opposition.
Plaintiff will also submit, by the deadline set by the Court, a motion (1) seeking entry of the
Final Approval Order; (2) confirming certification of the Settlement Class for settlement purposes;
approving the Settlement; (3) finding the Notice Program was the best notice practicable under the
circumstances and comported with all applicable requirements of law and due process; (4) confirming
the release of the Released Claims; (5) identifying those who have timely and validly requested
exclusion; and (6) confirming the retention of jurisdiction relating to the administration,
consummation, validity, enforcement, and interpretation of this Agreement, the Final Approval Order,
and any order granting any Fee and Expense Award and Service Awards, and for any other necessary
purpose. Defendant will not oppose the motion and may file a statement of non-opposition.
This Agreement, which is proposed, will become effective upon the Effective Date.
C.

In the event that this Agreement (including the Settlement provided for herein) is not

finally approved, or is terminated or cancelled or fails to become effective for any reason whatsoever,
the conditional class certification and conditional leave to file an amended complaint, to which the
Parties have stipulated solely for the purpose of the settlement of the Action, shall be null and void,
and the amended complaint shall be deemed to be withdrawn, and the Action shall revert to the status
as it existed prior to the date of this Agreement.
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IV.
A.

THE SETTLEMENT TERMS

Funding of Settlement

The Gross Settlement Fund shall be used to pay, in the following order: (1) all Administrative
Costs, (2) any taxes owed by the Gross Settlement Fund (but not any taxes owed by any individual
Class Counsel, Plaintiff, or Class Members), (3) any Fee and Expense Award approved by the Court,
(4) any Service Awards to the Class Representative approved by the Court, and (4) Settlement
Payments.
The Gross Settlement Fund shall be paid by Defendant to the Settlement Administrator within
twenty-one (21) days after the entry of the final Preliminary Approval Order. The Gross Settlement
Fund shall be deposited into an interest-bearing account established by the Settlement Administrator

e Effective Date. Any interest earned shall accrue
to benefit of the Settlement Class. The Parties agree to take all necessary and reasonable actions to
qualify the Settlement Fund as a QSF.
The principal and interest in the Escrow Account (the amount deposited plus interest) shall
be returned to Defendant within five business days of any of the following events: (i) the Court
determines not to enter a Final Approval Order; (ii) a Final Approval Order entered by the Court is
set aside by an appellate court, unless otherwise agreed in writing by the Parties; or (iii) the Settlement
does not occur for some other reason.
B.

Settlement Payments and Distribution

Settlement Class Members are entitled to receive monetary benefits from the Net Settlement
Fund on a pro rata basis, based upon the amount of Convenience Fees paid by each Settlement Class
Member during the Class Period after reversals or credits. Co-borrowers on a single class account shall
be entitled to a single total Settlement Payment per loan account. Settlement Class Members who
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receive a Settlement Payment shall be solely responsible for distributing or allocating such payment
between or among all co-account holders.
Within fourteen (14) days of entry of the Final Approval Order, the Settlement Administrator
shall calculate the Net Settlement Fund by deducting (1) the Administrative Costs incurred in
connection with the Notice Program and any other Administrative Costs approved by the Parties; (2)
any costs, fees, or other expenses that the Settlement Administrator expects reasonably to incur

Court-approved Fee and Expense Award; and (4) the amount of any Court-approved Service Awards.

demonstrating this calculation. The Parties shall review and approve any Projected Administrative
Costs, and approval shall not be unreasonably withheld. If at the conclusion of the Settlement
administration not all of the Projected Administrative Costs are incurred, remaining amounts shall be
distributed to the Cy Pres Recipient. In no event, however, shall the Settlement Administrator be paid
in excess of the actual Administrative Costs, including Projected Administrative Costs.
Within thirty (30) days of entry of the Final Approval Order, the Settlement Administrator
shall pay by wire any Fee and Expense Award approved by the Court, and any Service Awards
approved by the Court. Wiring instructions and W-9s shall be provided by Class Counsel to the
Settlement Administrator on or before this deadline.
Within fourteen (14) days of the Effective Date, the Settlement Administrator shall calculate
on a percentage basis and dollar basis the allocation to each Settlement Class Member to be made

Settlement Class Member, the percentage of the Net Settlement Fund to be paid to each Settlement
Class Member, and the amount of payment to each Settlement Class Member.
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Settlement Payments shall be made by check, prepaid Visa/Mastercard, by digital payment
methods, or other methods made available by the Settlement Administrator via the Settlement
Website. Within fourteen (14) days of the Effective Date, the Settlement Administrator shall send an
email to all Settlement Class Members for whom Defendant provided an email address advising them
of the option to select a digital payment method on the Settlement Website, and stating that any
Settlement Class Member who does not select a digital payment method shall receive their Settlement
Payment by check.
For Settlement Class Members who select a digital payment option, the payments will be
effectuated within thirty (30) days of the Effective Date. For Settlement Class Members who do not
select a digital payment option, Settlement Payments will be mailed by check within thirty (30) days of
the Effective Date. Prior to mailing checks, the Settlement Administrator shall attempt to update the
last known addresses of Settlement Class Members through the National Change of Address database.

reasonable efforts to locate the Settlement Class Member, reissue the check and send it to a forwarding
address.
Checks issued under this Settlement shall be negotiable for ninety (90) days after date of
issuance. Individual checks that have not been negotiated within ninety (90) days after issuance shall
be void. For good cause shown, Settlement Class Members may request that the Settlement
Administrator reissue a check for one additional 90-day period. After 180 days from the date of
issuance of the initial checks, any remaining funds in the Net Settlement Fund shall be distributed to
Settlement Class Members via a secondary distribution. If the amount of remaining funds is so
minimal that a secondary distribution would be impracticable or infeasible, then the remaining funds
shall be distributed to the Cy Pres Recipient. Any funds remaining following a secondary distribution
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shall be distributed to the Cy Pres Recipient. In no event shall such remaining funds be returned to
Defendant.
The Parties agree that all Class Members who do not opt out shall be solely responsible for
any and all tax obligations associated with this Settlement. Nothing in this Agreement is intended to
constitute legal advice or tax advice. To the extent that this Agreement or any of its Exhibits are
interpreted to contain or constitute advice regarding any United States or Federal tax issue, such advice
is not intended or written to be used, and cannot be used, by any person for the purpose of avoiding
penalties under the Internal Revenue Code.
C.

Injunctive Relief

Defendant has agreed to cease charging or collecting Convenience Fees from any borrower
effective June 1, 2021. As a result of this Settlement, Defendant agrees to refrain from the charging
or collection of Convenience Fees from borrowers in the United States for a period of at least two
years after entry of the Final Approval Order.
D.

Service Awards

The Parties did not discuss any Service Award prior to negotiating the Settlement Class relief
in parts A through C above. On or before twenty-one (21) days prior to the Response Deadline, Class
Counsel intends to apply to the Court for a Service Award from the Gross Settlement Fund for

to the Settlement Class, in addition to any other relief to which she is entitled. Defendant reserves the
right to object to any request for Court approval of a Service Award that it deems unreasonable.
This Settlement is not conditioned upon the Court awarding any Service Awards, and should
the Court decline to approve any Service Awards, or should the Court approve Service Awards in
amounts less than that sought by Class Counsel, the remaining provisions of the Settlement shall be
binding and effective.
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E.
The Parties did not discuss any Service Award prior to negotiating the Settlement Class relief

of the Common Fund. On or before twenty-one (21) days prior to the Response Deadline, Class
Counsel intends to apply to the Court for a Fee and Expense Award from the Gross Settlement Fund,

to any Fee and Expense Application it deems unreasonable. The Parties agree that the amount of

Settlement Fund. Class Counsel Fees shall be subject to approval by the Court. Class Counsel shall be
solely responsible for paying any monies due to any and all other counsel for Plaintiff, out of the Fee
and Expense Award. Defendant shall not be liable for any claims ensuing from distribution of

In consideration of this Agreement, Class Counsel and Plaintiff release Defendant from any
Elbert Action, by lien or
otherwise, other than the amount awarded by the Court. Class Counsel and Plaintiff further agree that
the Fee and Expense Award, if any, shall compensate Class Counsel and Plaintiff for all legal work in
the Elbert Action up to and including the Effective Date, as well as for all legal work and costs that
may be incurred in the Action after the Effective Date.
This Settlement is not conditioned upon the Court awarding any Fee and Expense Award, and
should the Court decline to make a Fee and Expense Award, or approve a Fee and Expense Award
less than that sought by Class Counsel, the remaining provisions of the Settlement shall be binding
and effective.
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any other remaining aspects of the Settlement to the extent they alter any material provisions of the
Settlement, including the amount of the Common Fund or the scope and duration of the injunctive
relief.
F.

Confirmation of Data

Defendant collected from Settlement Class Members during the Settlement Class Period in connection
with loan payments by telephone or IVR.
V.

RELEASE

Upon the Effective Date, and in consideration for the Settlement Payment and for

their present and future spouses (and common law spouses), children, parents, relations, successors,
beneficiaries, heirs, next of kin, assigns, attorneys, executors, administrators, and/or estate, or any and
all other persons who could claim through them, hereby unconditionally and irrevocably remises,
releases, forever discharges and covenants not to sue Defendant and each of its past, present and
future directors, officers (whether acting in such capacity or individually), shareholders, advisors,
owners, partners, joint venturers, principals, trustees, creditors, law firms, attorneys, representatives,
employees, managers, parents, direct or indirect subsidiaries, divisions, subdivisions, departments,
corporations in common control affiliates, predecessors, and successors, or any agent acting or
purporting to act for them or on their behalf, as well as any investor on whose behalf Defendant
services any loan to any Settlement Class Member, and each of their past, present and future directors,
officers (whether acting in such capacity or individually), shareholders, advisors, owners, partners,
joint venturers, principals, trustees, creditors, law firms, attorneys, representatives, employees,
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managers, parents, direct or indirect subsidiaries, divisions, subdivisions, departments, corporations in
common control affiliates, predecessors, and successors, or any agent acting or purporting to act for
them or on their behalf, from any and all claims, counterclaims, actions, causes of action, suits, setoffs, costs, losses, expenses, sums of money, accounts, reckonings, debts, charges, complaints,
controversies, disputes, damages, judgments, executions, promises, omissions, duties, agreements,
rights, and any and all demands, obligations and liabilities, of whatever kind or character, direct or
indirect, whether known or unknown, at law or in equity, by right of action or otherwise, arising out
of, based upon, or related in any way to the charging, collection, or attempted collection of
Convenience Fees from the beginning of the world to the Effective Date, which the Settlement Class
Member ever had or may have in the future and waives to the fullest extent permitted by law, with
respect to the matters identified in this paragraph, all provisions, rights and benefits of Section 1542
of the California Civil Code, which provides as follows:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE
RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE
DEBTOR OR RELEASED PARTY.
Nothing in this Release or in the Agreement otherwise alters or affects the rights or obligations of any
Settlement Class Member and Defendant with respect to any relationship with Defendant, nor does

with respect to such loan.
VI.

NOTICE TO THE SETTLEMENT CLASS

No later than fourteen (14) days after entry of the Preliminary Approval Order, Defendant
shall provide Class Counsel and the Settlement Administrator the Settlement Class Member List in an
electronic format.
15
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As soon as practicable, but starting no later than thirty (30) days after the date that the
Defendant provides the Settlement Class Member List to the Settlement Administrator, the Settlement
Administrator shall cause the Email Notice to be sent to all Settlement Class Members for whom the
Settlement Class Member List includes an email address, provided that the Preliminary Approval
Order prescribes Class Notice by email. Defendant makes no representations as to the accuracy of
any emails included in the Settlement Class Member List.
As soon as practicable, but starting no later than thirty (30) days after the date that the
Defendant provides the Settlement Class Member List to the Settlement Administrator, the Settlement
Administrator shall cause the Postcard Notice to be sent to all Settlement Class Members for whom
no email address appears on the Settlement Class Member List. Prior to mailing Class Notice, the
Settlement Administrator will update the last known addresses of the members of the Settlement Class
using the National Change of Address database. Within a reasonable time prior to the Response
Deadline, the Settlement Administrator shall also cause the Postcard Notice to be sent to all Settlement
Class Members whose Email Notices are returned undeliverable, after running those Settlement Class

Notice is returned with a forwarding address, the Settlement Administrator shall make one attempt to
re-mail the Postcard Notice to that forwarding address, as soon as possible before the Response
Deadline. If the Postcard Notice is returned undeliverable without a forwarding address, the
Settlement Administrator shall make a reasonable attempt to locate an updated address and make one
attempt to re-mail the Postcard Notice to the updated address, as soon as possible before the Response
Deadline.
The Settlement Administrator shall mail or email the Long Form Notice to any Settlement
Class member who requests a copy.
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Prior to the date on which the Settlement Administrator mails the Postcard Notice, the
Settlement Administrator shall establish the Settlement Website. The Settlement website shall contain:
(1) the Long Form Notice in downloadable PDF format in both English and Spanish; (2) the Long
Form Notice in HTML format with a clickable table of contents, described as answers to frequently
asked questions; (3) a contact information page with contact information for the Settlement

the Settlement Agreement; (5) the signed Preliminary Approval Order and publicly filed motion papers
and declarations in support thereof; (6) the operative complaint in the Action; and (6) when they
become available, the Fee and Service Award Application, the motion for entry of the Final Approval
Order, and any motion papers and declarations filed publicly in support thereof. The Settlement
Website shall remain accessible until thirty (30) days after the Settlement Administrator has completed
its obligations under the Settlement Agreement.
The Settlement Administrator shall also establish a 24-hour toll-free telephone line with
information about frequently asked questions about the Settlement. The number shall be included in
the Class Notice and posted on the Settlement Website.
The Settlement Administrator shall ensure that timely notice is provided to any state and
federal officials as required by the Class Action Fairness Act (28 U.S.C. § 1715).
VII.

OBJECTIONS AND OPTING OUT OF THE SETTLEMENT

Request for Exclusion. Settlement Class members have the right to request exclusion from
the Settlement. The Class Notice shall advise Settlement Class Members of this right and the
requirements for doing so.
Any Settlement Class Member may seek to be excluded from the Settlement Class by opting
out by the Response Deadline. A request for exclusion must be in writing, postmarked on or before
the Response Deadline, and include the name of the case. The request must also include the name,
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address, phone number and signature of the borrowers(s) seeking exclusion, as well as language clearly
Elbert v.
Roundpoint Mortg. Servicing Corp.
request for exclusion. The request must be mailed to the address provided in the Class Notice. A
request for exclusion that does not include all of the foregoing information, or that is sent to an
address other than one designated in the Class Notice, or that is not received within the time specified
shall be invalid and the person(s) serving such request shall remain a Settlement Class Member and
shall be bound as a Settlement Class Member to the Agreement, if approved. The Settlement
Administrator shall forward copies of all requests for exclusion to all counsel of record no later than
seven days after receipt. Any Settlement Class Member who opts out of the Settlement Class and the
Agreement shall not be bound by any prior court order or the terms of the Agreement. Any person
who opts out of this Settlement is prohibited from objecting to the Settlement.
Objecting to the Settlement. Settlement Class Members have the right to object to the
Settlement and/or the Fee and Service Awards Application. The Class Notice shall advise Settlement
Class Members of this right and the requirements for doing so.
Any Settlement Class Member may object to this Agreement by mailing a written objection,
postmarked on or before the Response Deadline, to the Court c/o the Class Action Clerk, United
States District Court for the Northern District of California, 450 Golden Gate Avenue, San Francisco,
CA 94102 or by filing it in person on or before the Response Deadline at any location of the United
States District Court for the Northern District of California. All objections must be in writing and

address if any, and telephone number; (2) the case caption; (3) the specific factual basis and legal
grounds for the objection; (4) a list of all cases in which the objector has objected to a class action
settlement, including case name, court, and docket number; (5) if the objector is represented by

18

Case 3:20-cv-00250-MMC Document 78-3 Filed 10/01/21 Page 20 of 71

a class action settlement, case name, court, and docket number; (6) a statement indicating whether the
Settlement Class Member and/or their lawyer(s) intend to appear at the Final Fairness Hearing; (7) a
list of witnesses, if any, that the objecting Settlement Class Member intends to call; and (8) whether
the objection relates only to the objector, or to a subset of the Settlement Class, or to the entire
Settlement Class. The objector should also comply with Local Rule 3-15 and promptly file a
Certification of Interested Entities or Persons in the docket.
Any Settlement Class Member who has not submitted a timely request for exclusion may
appear at the Final Fairness Hearing either in person or through an attorney. However, if the
Settlement Class Member intends to appear through counsel, the Settlement Class Member must have
submitted a written objection pursuant to this section. Any lawyer who intends to appear at the Final
Fairness Hearing also must enter a written Notice of Appearance of Counsel with the Clerk of the
Court no later than the Response Deadline. Any Settlement Class Member who intends to request the
Court to allow him or her to call witnesses at the Final Fairness Hearing must make such a request in
a written brief, which contains a list of such witnesses and a summary of their requested testimony.
No person who has opted out of the Settlement may object to it. Any Settlement Class
Member who does not provide a timely written objection or who does not make a record of his or
her objection at the Final Approval Hearing shall be deemed to have waived any objection and shall
forever be foreclosed from making any objection to the fairness, reasonableness, or adequacy of the
proposed Settlement, Fee and Service Awards Application, or the Fee and Expense Award or Service
Awards.
The Class Representative, Class Counsel, and/or Defendant may file responses to any timely
written objections no later than 7 days prior to the Final Fairness Hearing.
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VIII. OBLIGATIONS OF THE SETTLEMENT ADMINISTRATOR
As discussed in more detail elsewhere in the Agreement, the Settlement Administrator shall
execute a retainer agreement that shall provide, among other things, that the Settlement Administrator
shall perform the duties, tasks, and responsibilities associated with providing notice and administering
the Settlement, including the following: (1) preparing and disseminating the Class Notice; (2)
maintaining the Settlement Website to allow class members to elect electronic payments; (3) keeping
track of any requests for exclusion from and objections to the Settlement, including maintaining the
original envelope in which they were mailed; (4) delivering to Class Counsel and Defense Counsel
copies of any request for exclusion, objection, or, upon request, any other written or electronic
communications from the Settlement Class; (5) making Settlement Payments; (6) performing any tax
reporting duties required by this Agreement or any applicable law; (7) maintaining adequate records
of its activities, including dates of transmission of the Postcard Notice and Email Notice, returned
mail, and other communications and attempted communications with the Settlement Class; (8)
confirming in writing its completion of the administration of the Settlement; and (9) such other tasks

The retainer agreement shall provide that Settlement Administrator understands and agrees
that it will be provided with certain personal identifying information relating to the Settlement Class
and agrees to keep the information secure utilizing security measures that, at a minimum, comply with
all applicable laws, rules, and regulations, not disclose or disseminate it, and use the information solely
for purposes of effectuating the Settlement. The Settlement Administrator shall agree that it shall be
subject to the jurisdiction of the Court with respect to the administration of this Settlement.
The Settlement Administrator shall also be required to sign a Confidentiality Agreement,
which sets forth, among other things, a timeline for the Settlement Administrator to destroy all email
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for any purpose other than effectuating this settlement.
Starting one week after the deadline to begin the Notice Program, the Settlement

requests for exclusion and objections received during the prior week and to date.
Within five days of the Response Deadline, the Settlement Administrator shall provide Class

exclusion and objection, including timely and untimely requests for exclusion and objection. The
Settlement Administrator shall provide a declaration to be submitted in support of the motion for
entry of the Final Approval Order detailing the Notice Program and the number of valid requests for
exclusion and objections received.

a reconciliation and accounting of the Gross Settlement Fund at each of the following times: (1) no
later than ten days after the Settlement Payments are made; and (2) no later than 180 days after the
Settlement Payments are made.
All data created and/or obtained and maintained by the Settlement Administrator pursuant to
this Agreement shall be destroyed twelve (12) months after the Final Report is submitted to the Court,

information), together with a declaration establishing completeness and authenticity, which they may
maintain consistent with their own document retention policies. To the extent Class Counsel receives
a copy of the class list, it shall be subject to the Stipulation and Confidentiality Agreement signed by
Class Counsel in this case and shall not be used for any purposes other than the implementation of
this Agreement.
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IX.

BINDING EFFECT OF AGREEMENT

This Agreement is binding upon and shall inure to the benefit of any Settlement Class Member
who did not properly exclude himself or herself from the Settlement Class, as well as their heirs,
successors, executors, personal or legal representatives, administrators, trustees, or anyone else
claiming to have rights derived from or through the Settlement Class Member.
X.

NOTICES

Any communication, verification, or notice sent by any Party in connection with this
Agreement shall be sent by email and overnight mail as follows:
To Class Counsel:
Hassan A. Zavareei
Kristen G. Simplicio
1828 L Street NW, Suite 1000
Washington, D.C. 20036
hzavareei@tzlegal.com
ksimplicio@tzlegal.com
James A. Kauffman
1055 Thomas Jefferson Street NW, Suite 540
Washington, D.C. 20007
jkauffman@baileyglasser.com

Cheryl S. Chang
Jessica A. McElroy
2029 Century Park East, 6th Floor
Los Angeles, California 90067
chang@blankrome.com
XI.

ENTIRE AGREEMENT

The Parties agree that this Agreement sets forth the entire understanding between the Parties.
This statement is intended to satisfy all disclosure requirements of Rule 23 of the Federal Rules of
Civil Procedure.
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XII.

CHOICE OF LAW

Except to the extent federal law applies, this Agreement and ancillary agreements shall be
governed by and construed in accordance with the laws of the state of California without respect to
its choice of law principles.
XIII. VENUE
If any legal action or other proceeding is brought to enforce the terms of this Agreement, it
shall be commenced in the United States District Court for the Northern District of California and
the Parties agree and stipulate to this jurisdiction and venue.
XIV. REPRESENTATIONS
Plaintiff represent and warrants that she has not sold, assigned, transferred or otherwise
disposed of any of the claims, demands or rights that are the subject of this Agreement; and that she
shall take all necessary action to effectuate the terms of this Agreement.
XV.

VOIDING OF AGREEMENT AND RIGHT TO WITHDRAW

If the Court declines to approve the Agreement and procedures contemplated herein, then the
Agreement is automatically null, void, and of no force and effect. If the Court imposes any additional
or increased burden, condition, or obligation upon a Party and that entity finds it to be unacceptable,
that entity will have fourteen (14) days after written notice of such order becoming final to withdraw
from this Agreement, in which case the Agreement shall be null, void, and of no force and effect.

Fees, Costs, and Expenses should be reduced, it is expressly agreed and understood that such a
decision by the Court shall not operate as a means by which a Party can withdraw from this Agreement.
XVI. NO ADMISSION OF LIABILITY
This Agreement constitutes a compromise of disputed claims for purposes of achieving an
amicable and efficient settlement. Nothing in this Agreement or any of the procedures carried out
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pursuant thereto shall constitute or be construed as an admission of liability or wrongdoing on the
part of the Released Entities. Nothing in this Agreement shall constitute an admission by the Released
Entities that the Action was properly brought as a class or representative action other than for
settlement purposes or an admission by the Released Entities of the propriety of the Action.
It is agreed that neither the existence of this Agreement, its contents, nor communications or
negotiations culminating in this Agreement, may be used as evidence of liability or fault on the part of
the Released Entities or any person or entity associated in any way with the Released Entities.
XVII. PUBLICITY LIMITATION

press conference or initiate in any communications with the media or the press, orally or in writing,
that relate to this Settlement or the Action other than statements that are fully consistent with the
Class Notice. Nothing in this Agreement or Settlement restricts Class Counsel from responding to
inquiries from putative Settlement Class Members or their representatives regarding the Settlement,

settlement, from providing accurate copies of publicly available Court filings in response to any such
inquiries, or from directing members of the Class and public to the Settlement Website. If the Parties
are contacted by the press, media or any industry association, they will respond only that this Action

Effective Date, that it is pending Court approval. The Parties may also state that further information
is available on the Settlement Website. Should circumstances arise that necessitate limited relief from
this provision, the Party seeking to initiate such communication shall first endeavor to obtain the
consent of the other Party, whose consent shall not be unreasonably withheld. Nothing in this
provision shall be read to bar Parties from complying with any Court order as to additional notice
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required or to prohibit Class Counsel from recommending to the Court additional notice or publicity
in response to any concerns that may arise regarding the adequacy of the notice.
XVIII. MISCELLANEOUS
This Agreement may not be modified or amended, nor may any of its provisions be waived,

This Agreement may be executed in multiple counterparts; in which case the various
counterparts shall constitute one instrument for all purposes. The several signature pages may be
collected and annexed to one or more documents to form a complete counterpart. Photocopies or
electronic copies of executed copies of this Agreement may be treated as originals.
Each of the Parties hereto has jointly participated in the negotiation and drafting of this
Agreement and each Party was represented by counsel of his or her own choosing throughout the
negotiations. In the event an ambiguity or a question of intent or interpretation arises, this Agreement
shall be construed as if drafted jointly by each of the Parties hereto and no presumptions or burdens
of proof shall arise favoring any party by virtue of the authorship of any provisions of this Agreement.
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AGREED TO ON THE LATEST OF THE DATES SET FORTH BELOW.
Amye Elbert: ______________________________

DATE: _____________

RoundPoint Mortgage Servicing Corporation
Nathan J. Bouchér
Name: _________________________________

9/30/2021
DATE: _____________

Signed: _________________________________

APPROVED AS TO FORM AND CONTENT:

TYCKO & ZAVAREEI LLP
By: ________________________
Hassan A. Zavareei
Kristen G. Simplicio

Date: _______________________

BAILEY GLASSER LLP
By: _________________________
James L. Kauffman

Date: ________________________

BLANK ROME LLP
By: _________________________
Cheryl S. Chang
Jessica A. McElroy

9/30/2021
Date: ________________________
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